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LEGAL UPDATE  

ParkingEye and penalties – the Supreme Court puts fresh tyres on the rule in Dunlop 

 

Introduction 

On 4 November 2015 the Supreme Court delivered a judgment rewriting the aged test on contractual penalty 

clauses.  The new modern authorities on contractual penalties are Cavendish Square Holdings BV (Appellant) v. 

Talal El Makdessi (“Makdessi”) and ParkingEye Limited v. Beavis (Appellant) [2015] UKSC 67 

(“ParkingEye”). 

The rule on penalties has been controversial over the years, and there have been calls to abolish the rule altogether 

as an affront on the freedom to contract.  The clarification in Makdessi has been welcomed and long awaited since 

the penalties test was set a century ago in Dunlop Pneumatic Tyre Co. Ltd v New Garage and Motor Co Ltd [1915] 

AC 79 (“Dunlop”).  The Supreme Court was unanimous that the test relating to penalties should remain, but it was 

also decided that there should be a shift in focus from the classic genuine pre-estimate of loss test to a more flexible 

emphasis on protecting a legitimate interest. 

Current practice 

The classic example of a potential penalty is the liquidated damages clause often seen in major construction and 

engineering contracts.  The timeworn test for whether such a clause is a penalty was developed in Dunlop which 

established that a clause will be an unenforceable penalty if: 

 It is triggered by a breach; 

 It is extravagant and unconscionable (i.e. not a genuine pre-estimate of loss); 

 Its main function is to act as a deterrent to a breach of contract; 

 It is not commercially justifiable. 
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Current practice for drafting liquidated damages clauses seek to address the above points and well-advised parties 

make best efforts at establishing a genuine pre-estimate of loss.  In more sophisticated contracts the parties actually 

include such calculations and it is not uncommon to explicitly state that any agreed figure reflects a genuine pre-

estimate of loss. 

The Cases 

Makdessi will be of particular interest to the corporate legal community as the alleged penalty clause involved the 

restrictive covenants built into a share purchase agreement.  The summarised facts were that Mr El Makdessi sold 

a number of shares to Cavendish.   In return he was to receive tens of millions of dollars as consideration so long as 

he, inter alia, abided by the restrictive covenants.  There was however, a clear breach, and Cavendish refused to pay 

over $44m in deferred consideration (most of which constituted goodwill).  Mr El Makdessi argued that this was 

penal and not a genuine pre-estimate of loss, nor commercially justifiable.  Certainly the loss of such a large amount 

would raise an eyebrow and the Court at first instance accepted that the amount was extravagant, unreasonable and 

not commercially justifiable.   

ParkingEye was a much simpler case brought by an aggrieved motorist who overstayed 2 hours of free parking and 

was fined £85 by ParkingEye Ltd, a private scheme operator.  There are, of course, clear characteristics of a penalty 

in this charge and the motorist, Mr Beavis, argued that he should not have to pay the charge on the basis that the 

fine was a deterrent rather than compensatory. 

In giving judgment the Supreme Court upheld the validity of the relevant clauses in both ParkingEye and Makdessi 

and in the process rejected the idea that unenforceable penalties were present.  In a detailed and well considered 

124 page judgment the Court took the opportunity to provide a thorough analysis of the history of the penalties 

doctrine and reformulate a new and more relaxed penalties test. 

The legitimate interest test 

The Supreme Court stated the following: 

“The true test is whether the impugned provision is a secondary obligation which imposes a detriment 

on the contract-breaker out of all proportion to any legitimate interest of the innocent party in the 

enforcement of the primary obligation.”  

And noted further that:  

“The innocent party can have no proper interest in simply punishing the defaulter.” 

The Supreme Court held that the four limbs of the test in Dunlop (noted above) will usually be perfectly adequate 

to determine whether a clause is penal.  This is because most liquidated damages clauses are rather straightforward 

and do not seek to punish but to appropriately compensate.  The Supreme Court went on to conclude that:  

“Compensation is not necessarily the only legitimate interest the innocent party may have.”    

For example, ParkingEye Ltd had a legitimate interest to: 

a) Manage the efficient use of the parking scheme for the interests of retail shops and other shoppers; and 

b) Provide income to meet operating expenses (and profit). 

The new test will also give further emphasis to the bargaining position of the parties.  Lord Neuberger and Lord 

Sumption, in giving judgment for the majority, held that: 
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“In a negotiated contract between properly advised parties of comparable bargaining power, the strong 

initial presumption must be that the parties themselves are the best judges of what is legitimate in a 

provision dealing with the consequences of breach.” 

Conclusions and practical tips 

1. The rule against penalties is still good law in England and Wales. 

2. The wider legitimate interest (whether commercial or otherwise) can be reflected in the liquidated 

damages clause.   Parties should no longer feel restricted by a genuine pre-estimate of loss. 

3. Even if a clause goes beyond a pre-estimate of loss and includes some sort of deterrent, forfeiture or 

compensation it must not be extravagant, exorbitant or unconscionable. 

4. It will be best practice to record why and how the amount is either (i) a genuine pre-estimate of loss; or (ii) 

a reasonable and proportionate protection of a legitimate commercial interest.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  


